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Annotation. The article is devoted to the study of domestic legislation on the protection of
objects of underwater cultural heritage. The article analyzes the problems of the criminal law
definition of objects of underwater cultural heritage, taking into account the modern achievements
of criminal law science.
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Introduction.

Underwater cultural heritage is a component of cultural heritage, if we proceed
from the amendments to the provisions of Article 1 of the Law of Ukraine «On the
Protection of Cultural Heritage» [1], which were introduced by the Law of Ukraine
«On Amendments to Certain Legislative Acts of Ukraine regarding the competence
of law enforcement agencies in matters of protection of underwater cultural and
archaeological heritage» 2011 [2].

After all, objects of underwater cultural heritage act as material evidence of
navigation since ancient times, as well as important historical events, natural
disasters, and these facts bear valuable scientific, cultural, and artistic potential.

Results and discussion.

The main international legal acts regulating the protection of underwater cultural
heritage are the 1982 UN Convention on the Law of the Sea [3], ratified by Ukraine
in 1999, and the UNESCO Convention on the Protection of Underwater Cultural
Heritage 2001 [4], ratified by Ukraine in 2006.

These conventions established that the area of the seabed and oceans and its
subsoil beyond the limits of national jurisdiction, as well as its resources are the
common heritage of mankind, exploration and development of which is carried out
for the benefit of all mankind, regardless of the geographical location of the states [3]
and the States parties take, as the case may be, separately or jointly, in accordance
with international law, all appropriate measures necessary to protect underwater
cultural heritage, using the best means at their disposal and practicable according to
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their capabilities [4].

According to article 1, paragraph 1, of the Convention on the Protection of the
Underwater Cultural Heritage, underwater cultural heritage means «all traces of
human existence that are of a cultural, historical or archaeological nature and are
partially or completely, periodically or permanently under water for at least 100
years:

1) objects, structures, houses, artifacts and human remains together with their
archaeological and natural environment;

i1) ships, aircraft, other vehicles or any of their parts, their cargo or other
contents, together with their archaeological and natural surroundings; and

111) objects of a prehistoric nature» [4].

Also, in accordance with subparagraphs b, paragraph 1 of Article 1 of the
Convention on the Protection of the Underwater Cultural Heritage does not apply to
underwater cultural heritage: pipelines and cables laid on the seabed, other
installations that are not pipelines or cables located on the seabed and continue to be
used [4].

In addition, according to the researcher of the legal aspects of the protection of
underwater cultural heritage 1. A. Anisimov [5, p. 23-24], also, the Convention does
not include in the underwater cultural heritage underwater natural formations with
traces of human presence, for example, flooded caves or grottoes with rock paintings
[5, p. 24].

The Convention on the Protection of the Underwater Cultural Heritage contains
the term «activities aimed at underwater cultural heritage», which is understood as a
violation of the physical condition of the underwater cultural heritage or causing
other damage when the main object of the activity is underwater cultural heritage [4].

According to scientists, the most dangerous factor in the destruction and
destruction of objects of underwater cultural heritage is looting for the purpose of
profit and vandalism associated with low living standards, culture and education of
the population [5, p. 60]. This is confirmed in the UNESCO report on the
implementation of the Convention on the Protection of the Underwater Cultural
Heritage, which notes that «The rapid development of technical means for conducting
research is increasingly opening up access to the seabed, and its exploitation and
trade in items found on sunken ships and sunken objects is becoming common and
quite profitable activity. Marine archaeological sites are plundered, and in many cases
this leads to the loss and even destruction of valuable scientific and cultural
materialsy» [6, p. 1].

Another criminal option for influencing underwater cultural heritage is the
smuggling of underwater artifacts. It has been established that the smuggling of
cultural property in more than half of the cases is carried out with the participation of
citizens of different states, determines the international nature of such smuggling [7].

In general, one should agree with the position of the researcher
L. S. Kuchanskaya [8] on the difficulties in defining objects of underwater cultural
heritage as subjects of a crime under Article 298 of the Criminal Code of Ukraine,
which are caused by the fact that in 2018 the Law of Ukraine «On Amendments to
the Law Of Ukraine «On the protection of cultural heritage» on granting the status of
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a marine memorial to the objects of underwater cultural heritage» [9] and «On the
adjacent zone of Ukraine» [10] amendments were made to the Law of Ukraine «On
the protection of cultural heritage» [1]. According to the scientist, these changes
exacerbate the problems of uncertainty in identifying objects of underwater cultural
heritage, which makes it difficult to comply with the principles enshrined in the
Convention on the Protection of Underwater Cultural Heritage, creates the basis for
erroneous qualifications in cases under Article 298 of the Criminal Code of Ukraine
and, in the end, has negative consequences for the cultural heritage of Ukraine [8].

Conclusions.

The position of domestic scientists should be recognized as productive, these
changes exacerbate the problems of uncertainty in identifying objects of underwater
cultural heritage, which complicates the observance of the principles enshrined in the
Convention on the Protection of Underwater Cultural Heritage, creates the basis for
erroneous qualifications in cases under Article 298 of the Criminal Code of Ukraine
and, finally, has negative consequences for the cultural heritage of Ukraine.
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Anomauin. Cmamms npucesuena 00CIIOHCEHHIO IMYUSHAHO20 3AKOHOOABCMBA NPO OXOPOHY
00’ekmig ni08oOHOI KynbmypHoi cnadwunu. AHAnizyromocs npoobiemu KpUMIHATIbHO-NPABOBO20
BUBHAYUEHHA 00 '€KmMi8 MNi0BOOHOI KYIbMYPHOI CRAOWUHU 3 YPAXYBAHHAM CYUACHUX OO0CACHEHb
KPUMIHATbHO-NPABosoi Hayku. TpyoHowi y eusHauenHi 00 €kmie nio80OHOI KYyIbmMypHOI CNaouutu
AK  cy6’exkmis 3104uHy, nepedbayenoeo cmammero 298 Kpuminanvnozco roodekcy Ykpainu
cnpuuuneni mum, wo y 2018 poyi 3axonom Yrpainu «lIpo énecenns 3min 0o 3axony Yrpainu« Ilpo
OXOPOHY KYIbMYPHOI CNAOWuHu» Npo HAOAHHA CMAmMycy MOPCbKo20 Mmemopiany o006 'ekmam
niogooHoi KynbmypHoi cnaowunu» ma «lIpo npuneeny 3omy Ykpainuy 6yno eneceno 3minu 00
3axony Vxpainu «llpo oxopony kyaemypHoi cnadwunuy. L] 3minu nocunorms npobdiemu
HEeBU3HAYEeHOCMI NpU BUSHAYEHHI 00 ’€Kmieé Ni08OOHOI KYIbMYpPHOI CRAOWUHU, WO VCKIAOHIOE
0OMpUMAaHHs NPUHYUNIG, 3axpinieHux y Konsenyii npo oxopony nio8o0HOoI KyibmypHoi cnaowumu,
CMBOPIOE OCHOBY O]l NOMUIKOBUX Keéaligixayia y cnpaeax, nepedbauenux cmammero 298
Kpuminanvrnoeo kooexcy Yrpainu, i, Hapewmi, mac Hecamuehi HACIIOKU 071 KYIbMYPHOI CRAOWUHU
Ykpainu.

Kniouogi cnosa: xpuminanvre npago, 06’ekmu nio800HOI KyIbmypHOI CnadujuHu, npeomem
3710YUH).
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